
4.  Broadening SOEs’ Responsibilities  
 
The last Labour government recognised the need to vary the state-owned 
enterprises model of the 1980s to better recognise public good functions and social 
dimensions to services. The hybrid approach of TVNZ was an example. Failed 
privatisations saw the creation of new SOEs - setting up Kiwibank, reversing the part-
privatisation of ACC, taking back and reinvesting in NZ Rail.  
 
The US has proposed a novel chapter on SOEs because it says they compete 
unfairly with US firms and workers by having access to cheaper debt or government 
equity, access to public land and infrastructure, cross-subsidising commercial 
activities from subsidised public functions, non-market dividends, etc.    
 
The US definition of an SOE is apparently so vague that it could extend to 
universities and the Crown Research Institutes, public hospitals, the Cullen Fund, NZ 
on Air, Pharmac … Other countries are equally concerned, especially those with 
sovereign wealth funds or a large number of SOEs. There are complex reporting 
obligations and compliance costs, with risks that the same actions of an SOE could 
be challenged by a range of chapter-specific committees.  
 
All other countries have rejected the US proposal. Australia tabled an alternative 
based on its National Competition Policy, which still aims to neutralise perceived 
advantages of state ownership. As of September, this chapter was at a standstill. But 
the US says its SOE chapter is a ‘must have’ to get through Congress. 
 
That chapter would seriously impede the government’s ability to use SOEs to 
respond to the failure of markets to meet social needs,It would impede: 

o Using existing government agencies for non-commercial objectives 
where there is potentially commercial transnational competition (as in health or 
accident compensation), because this necessarily attracts some kind of 
government support 

o Establishing a new state entity; even ones structured on a purely commercial 
model would require capital injections and initial differential support. 

Alternative responses to market failure and social need would face other challenges: 

o Public funding or subsidies could be prohibited where they are limited to 
national or public providers, depending on how those chapters treat subsidies 
and whether a country is allowed to exclude them and has done so.  

o Regulation runs the risk of challenges under the chapters on cross-border 
services, investment, and/or financial services, which will have ‘disciplines’ that 
require light-handed domestic regulation and no preferences for local or public 
providers.  

TPPA investors could claim new regulations breach the minimum standards of 
treatment and indirect expropriation rules under the investment chapter and 
threaten to or launch an investment dispute.  

New regulations would also be subject to processes in the regulatory 
coherence and transparency chapters that favour light-handed regulation and 
give foreign firms more influence over policy decisions. 

The TPPA would subordinate the economic development and social functions 
of SOEs to overriding commercial imperatives and impede moves to adapt or 
create new SOEs with a broader range of functions. 


